KEN PAXTON

ATTORNEY GENERAL OF TEXAS

December 10, 2015

Ms. Sarah Stallberg
Assistant County Attorney
County of Montgomery

501 North Thompson, Suite 300
Conroe, Texas 77301

OR2015-25954
Dear Ms. Stallberg:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 590306 (Montgomery County ORR# 15P1IA615, 15PIAS551, and 15PIAS53).

The Montgomery County Judge and the Montgomery County Commissioner (collectively,
the “county”) received several requests from two different requestors for communications
between named individuals during a specified period of time and information pertaining to
a specified bond election during a specified period of time.! You claim the submitted
information is excepted from disclosure under sections 552.101, 552.108, 552.117,
and 552.137 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

You state the county released portions of the submitted information in response to a previous
request for information. You now seek to withhold this information under
sections 552.101,552.108,552.117, and 552.137 of the Government Code. Section 552.007

'We note the county sought and received clarification of the information requested in two of the
requests for information. See Gov’t Code § 552.222 (providing if request for information is unclear,
governmental body may ask requestor to clarify request); see also City of Dallas v. Abbott, 304
S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental entity, acting in good faith, requests
clarification or narrowing of an unclear or over-broad request for public information, the ten-day period to
request an attorney general ruling is measured from the date the request is clarified or narrowed).
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of the Government Code provides that, if a governmental body voluntarily releases
information to any member of the public, the governmental body may not withhold such
information from further disclosure unless its public release is expressly prohibited by law
or the information is confidential under law. See Gov’t Code § 552.007; Open Records
Decision No. 518 at 3 (1989); see also Open Records Decision No. 400 (1983)
(governmental body may waive right to claim permissive exceptions to disclosure under the
Act, but it may not disclose information made confidential by law). Accordingly, pursuant
to section 552.007, the county may not now withhold the previously released information
unless its release is expressly prohibited by law or the information is confidential under law.
Although you raise section 552.108 of the Government Code, this exception does not
prohibit the release of information or make information confidential. See Open Records
Decision No. 177 (1977) (governmental body may waive statutory predecessor to
section 552.108); see also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). Thus, to the
extent any portion of the submitted information was previously released, the county may not
now withhold such information under section 552.108. However, you also
raise sections 552.101, 552.117, and 552.137 of the Government Code.
Sections 552.101, 552.117, and 552.137 make information confidential. Accordingly, we
will address the applicability of these sections to the previously released information.
Additionally, we will address your arguments for the remaining information that was not
previously released.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108(a)(1) must reasonably explain how and why
the release of the requested information would interfere with law enforcement. See id.
§§552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
state the submitted information pertains to ongoing criminal investigations. We note
section 552.108 is generally not applicable to purely administrative records that do not
involve the investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86
S.W.3d 320 (Tex. App.—Austin 2002. no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26
(Tex. Civ. App — El Paso 1992, writ denied) (statutory predecessor to section 552.108 not
applicable to internal investigation that did not result in criminal investigation or
prosecution); see also Open Records Decision No. 350 at 3-4 (1982). However, you state,
and submit documentation demonstrating, the information at issue relates to a pending
criminal investigation by a special prosecutor for violations of the Open Meetings Act. See
Gov’t Code §§ 551.143-.146 (establishing criminal sanctions for certain violations of the
Open Meetings Act). Further, you state the special prosecutor seeks to have the information
withheld as its release would interfere with the investigation and prosecution of crime.
Based on your representations and our review, we conclude the information at issue would
interfere with the detection, investigation, or prosecution of crime. See Houston Chronicle
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Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975)
(court delineates law enforcement interests present in active cases), writ ref’d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). Thus, to the extent any of the submitted information

was not previously released, we find the county may w1thhold such information under
section 552.108(a)(1) of the Government Code.?

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally, this
office has concluded some kinds of medical information are generally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987). The county must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. However, the county has failed to demonstrate the any portion
of the remaining previously released information is highly intimate or embarrassing and of
no legitimate public interest. Thus, the county may not withhold any portion of the
remaining information at issue under section 552.101 of the Government Code in
conjunction with common-law privacy.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code § 552.117(a)(1). We note section 552.117 is also applicable to
personal cellular telephone numbers, provided the cellular telephone service is not paid for
by a governmental body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117
not applicable to cellular telephone numbers paid for by governmental body and intended for
official use). Whether a particular item of information is protected by section 552.117(a)(1)
must be determined at the time of the governmental body’s receipt of the request for the
information. See Open Records Decision No. 530 at 5 (1989). Thus, the previously released
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee or official who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information.
Information may not be withheld under section 552.117(a)(1) on behalf of a current or former
employee or official who did not timely request under section 552.024 the information be
kept confidential. Therefore, if the individual whose information is at issue timely requested

*As our ruling is dispositive, we need not address your remaining arguments against disclosure.
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confidentiality under section 552.024 of the Government Code and a governmental body
does not pay for the cellular telephone service, then the county must withhold the cellular
telephone number we have marked under section 552.117(a)(1) of the Government Code.
Conversely, if the individual at issue did not timely request confidentiality under
section 552.024 or a governmental body pays for the cellular telephone service, then the
county may not withhold the marked cellular telephone number.?

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c¢). See Gov’t Code
§ 552.137(a)-(c). Section 552.137 is not applicable to an institutional e-mail address, an
Internet website address, the general e-mail address of a business, an e-mail address of a
person who has a contractual relationship with a governmental body, or an e-mail address
maintained by a governmental entity for one of its officials or employees. See id.
§ 552.137(c). The county must withhold the e-mail addresses in the information previously
released, a representative sample of which we have marked, under section 552.137 of the
Government Code, unless the owners of the e-mail addresses affirmatively consent to their
release.

We note some of the remaining information may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, to the extent any of the submitted information was not previously released, we
find the county may withhold such information under section 552.108(a)(1) of the
Government Code. The county must release the information that was previously released
pursuant to section 552.007 of the Government Code; however, in releasing this information,
the district must withhold (1) the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy; (2) the information we marked
under section 552.117(a)(1) of the Government Code if the individual whose information is
at issue timely requested confidentiality under section 552.024 of the Government Code and
a governmental body did not pay for the cellular telephone service; and (3) the e-mail
addresses we marked under section 552.137 of the Government Code, unless the owners of
the e-mail addresses affirmatively consent to their release. In releasing the remaining

*As our ruling is dispositive, we need not address the county’s remaining arguments against disclosure
- of this information.
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information, any information subject to copyright may be released only in accordance with
copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

j{%@wﬁ&u

Katelyn Blackburn-Rader
Assistant Attorney General
Open Records Division
KB-R/akg

Ref: ID# 590306

Enc. Submitted documents

c: 2 Requestors
(w/o enclosures)



